MINUTES
REGULAR MEETING
MINERAL WELLS CITY COUNCIL
CITY HALL ANNEX
July 16, 2019 - 6:00 pm
Audio recordings of the City Council meetings are available on the City's website at
mineralwellstx.gov
City Councilmembers present were Mayor Christopher M. Perricone, Mayor Pro-Tern Tammy
Underwood, Councilmembers Brian Shoemaker, Regan Johnson, Jerrel Tomlin, Beth Watson
and Doyle Light. A quorum of City Councilmembers was present.
Staff members present were City Manager Randy Criswell, Finance Director John Moran, Police
Chief Dean Sullivan, Fire Chief Mike Pool, Public Works Director Bob Neal, City Clerk Peggy
Clifton, and City Attorneys Andy Messer and Amanda Davis.
Mayor Perricone called the meeting to order. Pastor Gary Word of Cityview Community Church
of Mineral Wells led the invocation, and the Pledges of Allegiance to the U.S. and Texas flags
were recited.
6. Ms. Johnson stated that due to the potentially divisive nature of the issue at hand, as well as
political implications and swift nature where it was placed on the agenda, she respectfully asked
for Council's support and made a motion to move Item #6 (Consider and take appropriate action
on Mayor' s request for consideration as a Sanctuary City for the unborn) into Executive Session
for legal consultation beginning immediately. Mrs. Watson seconded the motion. The Mayor
said he was not calling that order. Mr. Shoemaker called Point of Order stating the Mayor was
against Rules 1 and 4. Attorney Andy Messer asked the Mayor if he was saying he wasn't going
to call for a vote even though there was a motion and a second. The Mayor said he did not call
for a second so the motion was still on the table. Mrs. Watson made a motion and Ms. Johnson
seconded to appeal the ruling of the Mayor to call the question given the fact that there is a
motion and a second on the floor. Mr. Messer said that there was a motion and a second to
appeal the ruling so he thought the Mayor would have to call the vote. The vote was taken to go
into Executive Session. Motion carried 6-1 with Mayor Perricone voting against.
Mayor Perricone announced that in accordance with Texas Government Code, Section 551.001 ,
et seq., the City Council will recess into Executive Session (closed meeting) at 6:08 p.m. to
discuss the following:
§551.071 Consultation with attorney on a matter in which the duty of the attorney to the
governmental body under the Texas Disciplinary Rules of Professional Conduct of the State Bar
of Texas clearly conflicts with this Chapter:
a) A Sanctuary City Ordinance and its legality
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Mayor Penicone reconvened into Open Session at 6:43 p.m. Ms. Johnson asked Mr. Criswell to
explain the options they had with Item #6. Mr. Criswell stated that there were no documents
Council could approve tonight. The option would be to either direct staff to proceed with the
creation of some type of document that they might want to see at a later meeting or to make a
motion that no action be taken on this item. Ms. Johnson asked Counsel to explain his legal
opmron.
The following is the response from Andy Messer:
As the City Attorney, allow me to briefly address the proposed sanctuary city ordinance and its
legal issues. This is my legal opinion and not my personal opinion.
The issues involve rights under the Due Process Clause of the 14th Amendment of the United
States Constitution. It is not advisable, and may not be legal, for the City Council to adopt a local
city ordinance involving criminalization of these issues and attempting to regulate private
tortious conduct. Here's why:
•

It is premature. The ordinance in the packet we received Friday is based on
contingencies-it applies if and only if the United States Supreme Court addresses and
ovenules binding precedent. This precedent is now over 40 years old. Unless the
Supreme Comt rules in the years to come, the issue is not legally ripe.

Second, approving this measure may violate the City Council's oaths of office-which
swear to preserve, protect and defend the United States Constitution and laws of the
United States. The federal Supreme Court has given binding case precedent on this
issue. The precedent, good or bad, has been followed by the courts and is the law.
Third, as a corollary to the oaths of office, the proposed ordinance that is in the packet
we received Friday violates applicable United States Supreme Court and Fifth Circuit
Court of Appeals precedent.
•

Fourth, the ordinance attempts to provide a private tort cause of action, and various
types of damages involving the conduct between private individuals, including medical
doctors. This attempt, in my view, is a usurpation of the separation of powers doctrine.
This doctrine recognizes that each branch of government has its own appropriate sphere
of activity. A Texas municipality, as a legislative body, cannot in my view legally create
a private cause of action and dictate damages. This act likely invades the judicial branch
of government, and may invade the right to a fair trial.

•

Fifth, the ordinance should not, and likely cannot, legally classify various organizations
ipso facto automatically as "criminal organizations" which this ordinance that is in our
packet does, especially when this conduct is cunently lawful.
Sixth, the ordinance attempts to control, and legally cannot dictate, the actions of state or
county officials. Texas municipalities in my view do not have this power.
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•

And finally, the ordinance needs to be constitutionally firm before it is adopted by the
City. In my view, this ordinance could be subject to constitutional attack by litigation. A
federal comi in Ohio two weeks ago found that attempts by states to ban abortion have
been repeatedly struck down. I am not prepared to approve the constitutional merits of
this ordinance, or the ordinance that is in this packet.

In my view, the Texas Legislature and the Texas Medical Board are better suited to address these
federal and state issues. As a City Attorney, I recommend against all municipal ordinances,
regardless of topic, that exceed authority or that would likely not be upheld as valid by the
courts. Therefore, from a legal perspective and to be plain, I am advising the City Council
against voting for this measure and I think it would be appropriate if Council took no action on
this at this time.
Mr. Messer' s speech ended.
Ms. Johnson moved Mrs. Underwood seconded to take no action on Agenda Item #6. Mayor
Perricone questioned Mr. Messer about having an actual yes or no and not just an opinion. Mr.
Messer said that he was giving Council his view on what was in front of him in this packet.
Mayor Perricone said this tells him that Council did not want to share their views with people.
Mrs. Underwood stated that this was not about our beliefs, this is about our legal consultation
and the fact that it is ove1Teaching the power as far as the City government is concerned. Mr.
Shoemaker stated that Federal law preempts anything that Council can do. He asked the Mayor
if he was willing to put this City up to possible litigation. The Mayor replied, yes. Mr.
Shoemaker stated that as a Councilman, he was not. He was elected by the citizens to protect us
from being in litigation and losses so it doesn' t matter if they all agree on pro-life or pro-choice,
because this has no enforceable action even if we had a resolution to pass tonight. The Mayor
then said he would entertain a second to Ms. Johnson' s motion to take no action, to which Mrs.
Underwood said she had already seconded. Motion carried 5-2 with Mayor Perricone and Mr.
Tomlin voting against.
PRESENTATION
Kim Leblanc of the Texas Film Commission presented the City with a certificate for being Film
Friendly signed by the Governor and the Director of the Texas Film Commission.
CITIZEN COMMENT
Many people had signed to speak and Mayor Perricone recognized each one in turn. Many
people spoke regarding the item to become a Sanctuary City. City Clerk Peggy Clifton left
during this time. Ginny Milliken spoke about divisiveness on the Council, censorship, and a
conflict of interest in going to the Appraisal Board. J. C. Colton spoke regarding public service
and the duties and responsibilities of Public Officials.

3I Page

CONSENT AGENDA
Following a motion made by Mr. Shoemaker, seconded by Mr. Light the following Consent
Agenda was approved by a vote of 7-0:
1.

Consider approval of minutes of meeting held July 2, 2019.

2.

Consider approval of budgeted expenditures over $500.

3.

Consider and take action on pay request from Schrickel, Rollins, and Associates,
Inc./Parkhill, Smith & Cooper, Inc. in the amount of $20,400 for Professional Engineering
Services on the Streets and Utilities Capital Projects.

4.

Consider and take action regarding a draw request from O'Brien Engineering.

ITEMS FOR INDIVIDUAL CONSIDERATION
5.

Mr. Criswell spoke regarding the 2020 Census. To be able to improve responses, it was
suggested that a resolution would need to be established to create a 2020 Census Complete
Count Committee for Mineral Wells. Mr. Shoemaker moved and Mrs. Watson seconded to
authorized staff to prepare a resolution for a future meeting to establish a 2020 Census
Complete Count Committee for Mineral Wells. Motion carried 7-0.

7.

Mayor Perricone opened a Public Hearing at 9:00 to consider and take appropriate action on
an ordinance changing the zoning from SF6-Single Family Residential Zoning District to CCommercial Zoning District for the subject property located at 501NE1st Street, French
Block N. Lots 13 thru 15 & E/2 (east half) of 12, as requested by applicant Katherine Estes
(P & Z Case 2019-13). No one from the public spoke and the Mayor closed the Public
Hearing at 9:01.
Chief Pool stated that this had been approved by the Planning & Zoning Commission. This
was passed by the Commission with a 3-2 vote. There would still be a Certificate of
Occupancy required once it has been established exactly what is planned for there. Mr.
Shoemaker moved and Ms. Johnson seconded to approve an ordinance of the City of
Mineral Wells, Texas, amending the City of Mineral Wells Zoning Ordinance, Appendix
"B" of the Code of Ordinances of the City, and amending the zoning map to change the
zoning classification from SF-6-Single Family Residential District to C-Commercial Zoning
District on an approximate 0.603 acre tract of land described as French Block North, Lots
13 through 15 & E/2of12 G #F0400-00-0000-013-00-0, more commonly known as 501 NE
I ST Street, Mineral Wells, Palo Pinto County, Texas; providing for the incorporation of
premises; providing an amendment to the Zoning Ordinance and Zoning Map; providing
development regulations applicable; providing a savings/repealing clause; providing
severability; prescribing a penalty not to exceed the sum of Two Thousand Dollars
($2,000.00) for each offense and a separate offense shall be deemed committed each day
during or on which a violation occurs or continues; and providing for publication and
effective date. Motion carried 6-0-1 with Mayor Perricone abstaining.
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8.

Mr. Moran stated that there was an error on the Budget Amendment that Council had passed
on June 4, 2019. There was an error on Account 01-2600-5103/Inspections/Social Security.
The corrected amount is $17,379. The other error was the Account 01-2600-5106, which is
corrected to read Account 01-2600-5109.
Mrs. Watson moved and Mr. Light seconded to adopt an ordinance of the City of Mineral
Wells, Texas amending the Annual Budget for the Fiscal Year ending September 30, 2019;
providing that expenditures shall be made in accordance with said budget as amended;
providing an effective date. Motion carried 7-0.

9.

Ms. Johnson moved and Mr. Light seconded to table Item #9 (Consider and take appropriate
action on report from staff regarding Residential Ce1iificate of Occupancy (C.O) Analysis.)
until the City Manager is ready to present this. Motion carried 7-0.

10. Mrs. Watson stated that she would like to explore what some cities have as a policy whereby
it would take more than one Councilperson to put an item on the agenda. No action taken.
11. Mayor Perricone announced that in accordance with Texas Government Code, Section
551.001 , et seq., the City Council will recess into Executive Session (closed meeting) at
9:16 p.m.to discuss the following :
a.

§551.071(1),(2): To consult with attorney regarding pending or anticipated litigation, or a
settlement offer, or to consult with the attorney on a matter in which the duty of the attorney
to the governmental body under the Texas Disciplinary Rules of Professional Conduct of the
State Bar of Texas clearly conflicts with Chapter 551 of the Texas Government Code
regarding: (i) Baker Hotel, (ii) Parker Hannifin Filtration (US), Inc. , and (iii) purchase,
exchange, lease, or value ofreal property.

b.

§551.074: Deliberate the appointment, employment, evaluation, and duties of a public
officer or employee regarding: performance evaluation of the City Clerk.

c.

§551.087: Deliberation regarding economic development incentive for retail or commercial
business projects seeking to locate or expand within the City regarding: (i) Baker Hotel and
(ii) Parker Hannifin Filtration (US), Inc.

d.

§ 551.072: Deliberate the purchase, exchange, lease, or value of real property re: purchase of
approximately 4.027 acres ofland for the Public Works Department.

12. Mayor Perricone announced that in accordance with Texas Government Code, Chapter 551,
the City Council will reconvene into Regular Session to consider action, if any, on matters
discussed in Executive Session at 10: 11 p.m. No action taken in Executive Session.
Ms. Johnson moved and Mrs. Watson seconded to authorize the Mayor Pro-Tern to execute
documents associated with Parker Hannifin Filtration (US), Inc. Motion carried 6-0-1 with
Mayor Perricone abstaining.
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Ms. Johnson moved and Mr. Light seconded to authorize John Moran to execute an
Architectural Inspection Services Agreement regarding approximately 4.027 acres of land
for the Public Works Department located at 317 Lee Road. Motion carried 7-0.
13 . There was no further business and the meeting adjourned at 10:14 p.m.

ATTEST:

APPROVED:
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